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Review website Mouthshut.com's
battle against being muzzled
could strike a blow against
online censorship

[ SUHIT KELKAR |

of Mouthshut.com—a popular review

website where consumers put up
their opinions and experiences of prod-
uctsand services—was paid avisit by two
sub-inspectors of the Chennai Police's
Cybercrime Cell. The policemen told
Mouthshut's CEQ Faisal Faroogui that
one Kaar Technologies had filed a com-
plaint that reviews of the company post
ed on the website were defamatory. In
response, Farooqui gave them a demon-
stration of how the website works and

explained that he had norole in these re-
views: all his site did was host them. The
policemen took hisstatement and left.

The reviews under dispute described
Kaar'swork culture and hiring practices
asbeing adverse tojob applicants. At first,
the company had sent Mouthshut an
emailaskingit to remove them. The web-
site declined. It was afier this that Kaar
filed its complaint. The reviews, howev-
er, are still there. “We have not taken
down the positive [or] negative reviews
about Kaar Technologies,” says Farooqui

This was not Mouthshut’s first such
experience. Common sense dictates that
people saying good or bad things based
on their experience of a product or ser
vice is hardly a matter for the police to
look into. The website is just a platform
forthe exchange of views, but the strange
partisthat Mouthshut might eventually
have nochoice but to remove the reviews
in compliance with the prevailing law,
Under the IT Rules of zo11, a provision
called ‘intermediary liability" holds web-
site owners legally responsible for con-
tent on their website. Thus, YouTube is
responsible for knocking off pirated
movie clips and Facebook for deleting
status updates that are defamatory or
communally inflammatory. The same
rules place Mouthshutin atightspot.

Offline, intermediary liability does not
apply sostrictly. A mobile network own-
erisn’'t held responsible if two of its users
plan aterror attack in a conversation on
its mobile network, and a car maker is
not accountable for drunken driving.
Online, however, it's a different story.
India'sinfotechlaw, like most suchlaws
across theworld, holds websites respon
sible for offensive content.

No one knows how many comments
on how many websites have been taken
down. But Mishi Chaudhary, an infotech
lawyer who is executive director of a
civil liberties group called Software
Freedom Law Centre India, is trying to
make an estimate. Chaudhary recently
organised a series of roundtable discus-
sions with individual web-business
owners in Delhi, Kochi, Mumbai and
Bangalore. "Many small web hosting
business owners came to us in Kochi
with these problems,” she says, “Because
of the IT Rules, anyboedy [can write| to
them saying, ‘Remove this from your
website because it is offensive to me.
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“Consumers write areview asalast resort, after they have
called up yourcall centre, your manager, and didn't

get aresponse. Now they wanttovent”

FAISAL FAROOQUI, CEOof Mouthshut

They've sometimes got police visits and
been asked for information [on people]
posting.” Chaudhary is putting all this
feedback togetherand plansto present it
to Law Minister Kapil Sibal this October.

UST THIS APRIL, Mouthshut suf

fered a legal setback when the
Bombay High Court ruled in favour of
Sharda University against some user
reviews critical of it. The court direct
ed Mouthshut to delete the reviews.
According to its order, the website had
been ‘publishing [and| transmitting in-
formation whichis private and confiden-
tial in electronic form...". It also gave the
plaintiff the option of suing Mouthshut's
CEOin order to punish him with ‘impris-
onment... for a term which may extend
to three years and with fine which may
extend to fivelakh rupees...

Inaz2010case, Mouthshut wassued by
Doctor Health Clinic, a provider of ho-
meopathic skin-and hair-care servicesin
Bangalore. The clinic objected to userre-
views that said that the clinic, contrary to
its claims, could not stop hair-fall. Some

reviews alsoadvised balding people that
they were better off not going to the
clinic. Said the takedown notice that
Mouthshut got from the clinic’s lawyer:
“The above comments have caused griev-
ous injury to the name, fame, standing
and reputation of my clients. The free

domofexpression of these... memberson
your website cannot come without ac
countability. The website refused totake
the reviews down, resulting in a civil
court case in Bangalore that began last
December. The court has not only ruled
against Mouthshut, but also banned it
from publishing reviews of the clinic in
the future—whether fairor not.

In another case, Pune-based Kumar
Builderssentalegal notice to Mouthshut
on user reviews that complained about
the quality of itswork and after-sales ser
vice. Said the notice: "You are displaying
derogatory and defamatory contents in
respect of the said projects/promoters on
your website Mouthshut.com... without
verifying the truthfulness, correctness
and authenticity of the contents...' The
website told the builder that although
the accuracy of the comments was unver-
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ified, this was not a valid reason to ex-
punge them. The builder took it to court,
asking for ks 2,000 crorein damages. The
caseisnot overyet,

wl-ul.E FREEDOM OF speech isa prin-
ciple enshrined in the Indian
Constitution, the police and courts go by
a specific law in cases of internet views.
ThisisSection 66 A of the I'T Act, an infa-
mousinsertion made by the Government
in 2009 that prescribesajail termof three
vearsandafine foranyome whosendsby
means of a computer ‘any information
that is grossly offensive or has menac-
ing character..” The amended law isam-
biguous on what may be deemed 'gross:
ly offensive’. Potentially, any negative
comment can be held offensive and
hence illegal. And, as per the IT Rules
2011, it 15 the intermediary liability of
the website owner to remove ‘offensive
comments’, failing which it could face
legal prosecution.

In 2011, to demonstrate how these
rules could be used to muzzle inconve-
nient opinions, the Centre for Internet
Security (C15) conducted a sort of sting
operation. The Bangalore-based NGO
sent emails to seven websites objecting
toone comment persite. Six of the seven
websites took them down without any
hesitation, even though the CIS's objec-
tions were plainly frivolous. For exam-
ple,itred-flagged a comment posted un:
der an article on the Telangana
movement published ona news-site that
called the movement's leaders *selfish,
shortsighted and having no vision and
mission’. The CIS complained that this
was a ‘racially and ethnically objection-
able’ comment under the IT Rules. It was
removed without any protest. Within 7z
hours, the news website had taken down
all comments posted under that article.

ED UP WITH legal notices, Farooqui

has struck at the law itself. Earlier
this year, he decided to challenge the
Intermediary Guidelines of the IT
Rules, 2011, in the Supreme Court. In his
petition, Farooqui argues that these cur-
tail free speech and are therefore un-
constitutional. In May, India’s apex court
accepted his case for hearing,

Thisisalitigation thatisclearlyin pub-
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lic interest, but for Farooqui, who has
hired the renowned lawyer Harish Salve
to fight the case, itis a matter of business
sustainability. His website draws its traf-
fic mostly for all the reliable feedback of
fellow consumers that it hosts, and this
relies on free speech. “Consumers write
a review as a last resort after they have
called up yourcall centre, your manager,
and didn't get aresponse,” says the CEO,
“Now they want tovent.”

The website has 4.1 million registered
users who bitch, praise and gush about
more than soo,000 productsand services
available in India. The reviews attract
8oco,000 readers every month. “In a
month, we get about 100 requests to re-
move something," says Faroogui,
“Probably two or three translate to actu-
alremoval.”

A 3fvyearold with traces of an
American accentand adegreein Finance
and Information Systems from New York

Section 66A of the IT Actis
ambiguous on what canbe
deemed ‘grossly offensive’.
Potentially, any negative
comment can be held
offensive and henceillegal

State, Farooqui started Mouthshut.comin
2000, the millennial year that spawned
thousands of dotcoms and dotgones.

Incollege, he had servedas technology
editor of the campus paper. Though he
was studying business, he had also en-
rolled inan elective module on magazine
writing, “The whole class was about writ-
ing four articles for a semester and get-
ting the articles peerreviewed,” he re-
counts, “1got 20[notes of] feedback from
my classmates. [ was supposed to modi-
fy the article. The modified article was
substantially different. One of them got
published inamagazine. Forme that was
transformational—it made me think
that if a simple article could be [so thor-
oughly| transformed, imagine what feed
back could do to productsand services...
I started looking at business models.”

It was the time of the dotcom boom,
with Amazon.com having famously em-
powered readers by letting them post
book reviews on its website. These
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reviews, frank and impartial and thus
credible, had driven up the website's traf-
fic and boosted sales. “1 said, 'How about
reviews for everything—pencils and
paper, airline seats, the restaurant you
went to last night?

Farooquiworked ajobforayearin the
USand then returned to India to launch
Mouthshut.

HE BATTLE AGAINST being muzzled

online is being fought elsewhere in
the world too. In America, where free
speech is held in special esteem, com-
panies are using creative ways to gel
adverse reviews taken off websites, But
they don'talwayssucceed. Inzo11,a New
Yorker called Robert Lee complained on
Yelp.com of being charged $5,000 for a
dental procedure that should have cost
only a few hundred dollars. The dentist
in question threatened to sue him and
sent Yelp takedown notices arguing that
Lee’scomments were under the dentist’s
copyright. But Lee, sure of having been
wronged, sued the dentist and the case
got so much media attention that the
dentist’s legal team backed down.

There is reason to believe that take
down noticesare on anuptrendin India.
Every year, Google discloses how many
such notices it gets from each country.
The number from India is going up. In
July-December zo12, Google India got 38
courtorders totake down 413 items. And
these are just the lot from corporations
and individuals. Italso gets such notices
from the Government, which tries to
playinternet censor this way.

Of course, how touchy people get de-
pends on the kind of thing under scruti
ny. Food reviews have so far been safe.
Deepinder Goyal, CEO of Zomato,aweb
site where users can upload reviews of
restaurants, says he is yet to be affected.
"We are a food portal and we don't run
into such instances. People only write
about restaurants and food, and it rarely
gets controversial to an extent where
it could hurt someone in an ‘offensive’
way. The only companies I know that
getaffected by thisare Google, Facebook
and Mouthshut.”

But rules are rules, and they put every
online opinion at risk of legal censorship,
And this means that Indians are not as
freeastheyassume. m
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